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Don Kemner: Imitiative Democracy and Philadelphia 11
Overvicw — Philadelphia 111 (P-1I) is a project designed for
the civic maturation of the citizenry through Initiative
Democracy (ID). The proponents of P-II expect ID to bring
the People into a working partnership with Representative
Democracy (RD). P-II suggests that, while RD was
implemented and strictly limited both in structure and
procedure in our Constitution, 1D was clearly not limited.
Thus while ID still awaits statutory implementation under
our Constitution, it has lost none of its inherent sovereign
power. Philadelphia II, as the crafting sponsor, advances
ID by bringing forward the Dircct Democracy Initiative
(DDI), a proposed federal law. The DDI is a self-enacting
measure for use by the electorate in an open election. No
legislative act of RD is involved in DDI's electoral process.
The DDI 1s overdue. What follows is a representation of
the constitutional grounding of this approach to the advance
of Democracy and the civic matu-ration of the citizenry.

Republican Form of Government — Seeing the consti-
tutional groundedness of ID requires liberation from the
conventional view that ID is contravened by the Guarantee
Clause. Jamcs Wilson, in Chisholm v. Georgia 4 in 1793,
clearly aflirms the compatibility of 1D with the Guarantee
Clausc in offering a “short definition” of Republican
Government as “...one constructed on the principle that
the Supreme Power resides in the body of the people.”
Wilson, it 1s to be noted was truly a Founding Father.

In hine with James Wilson, Yale constitutional law scholar
Akhil Reed Amar affirms today: ” ...the central pilar of
Republican Government ... is popular sovereignty. In
Republican Government, the people rule.” In sum, ID is
not contravened by the Guarantee Claunse.

Constitutionally Grounded — Where? — The constitutional
linchpin of ID 1s the combination of the Preamble and Article
VII. Whereas Articles 1-VI] define the structure and
procedures of RD, it is the Preamble coupled with Article
VI1I that acknowledges the political sovercignty of the People.
Obviously, i the People can "ordain and cstablish” government
on the cxtra-constitulional basis of "first principles,” they
can alter or abolish that government whenever and however
they see fit through the use of those same “first principles.”

But Not Statutorially Implemented — Qur fundamental
law to this day provides no procedure for the people to
direcly participate in the central act of political power. We,
the People, indeed, are the source of all political power. Yet
all we can do as sovercign democrats without 1D is transfer
this power (o politicians and then seck the benefits of that
transfer by begging them to do our bidding (via: asking,
plcading, protesting and/or civilly disobeying) as mendicant
democrats. This i1s not congrucus with our calling as
sovereign democrats.

Constitutional Specifics of "first principles” as Implicit
Underlayment of Initiative Democracy — Unpacking the
constitutional groundcdncss of 1D, one sces three grounds.
They are:

1) Popular Sovereignty — Nothing in the Constitutton’s
Articles 1-VI more clearly or cxpanstvely expresscs the

sovereignty of the People in fundamental and/or statutory
law over government than do the contents of the Prcamble
and Article VII in word in 1787 and in ACT in 1787-89. "W¢
the People ... do ordain and establish this constitution ... . "
coupled with Article VII in word and Act clearly implics the
People, the polity, the State (understood as the Peoplc) are
the Ruler. Each and every individual as a public citizen shares
directly and immediately in this political sovcrcignty. As a
member of the clectorate the citizen, qualificd as a registered
voter, enjoys a constitutionally acknowledged statutory
platform for expressing popular sovereignty. The precminent
contemporary procedure for the People to articulate popular
sovercignty today is in a duly deliberative excreisc of initiative.
This is a purc cxpression of the will of the Pcople via "first
principles™ and constitutional acknowledgement of same
when excercised in an orderly, deliberative, verifiable, and
deciding process of ‘just doing it.”

2) Majority Rulc — Historically, Akhil Amar points out
”...popular soverecignty ... and majority rulc in making and
changing constitutions ... werc bedrock principles in the
Founding, antebellum, and Civil War cras.” Illustrative of
this at the Founding is the fact the Constitution was ratified
by the People in state ratifying conventions wherein simple
majority vote had the rule of law.

Majority rule is constituted logically by 50% plus one of
a duly established electoral body or by 50% plus one of
those voting in the election. Every other ‘majority,” as
measure for the rule of law, is minority rulc. Mandating a
greater number, a super-majority and/or a so-called con-
clusive majority —in a quest for a more deliberative outcome
in lawmaking — cannot escape indictment of being an
imposition of minority rule on the electorate.

3) Collective Self-Governance — Alexander Meiklejohn
makes the case for collective self-governance as a con-
stitutionally grounded principle of ID in stating ”... the
Prcamble of the Constitution announced the common
purposcs in the pursuit of which we had become united.
"We, the People of the United States,” it says, ‘in order to
form a more perfect Union, establish Justice, insure do-
mestic Tranquility, provide for the common defence,
promote the general Welfare, and secure the Blessings of
Liberty to ourselves and our Posterity, do ordain and
establish this Constitution for the United States of America. "™

Meiklejohn continues ... ./i/n these words it is agreed,
and with every passing moment it is reagreed, that the people
of the United States shall be self-governed. To that
fundamental enactment all other provisions of the
Constitution, all statutes, all administrative decrecs, arc
subsidiary and dcpendent. All other purpascs, whether
individual or social, can find their legitimate scope and
meaning only as they conform to the one basic purpose
that the citizens of this nation shall make and shall obey
their own laws, shall be at once their own subjects and
their own masters.” So appreciated, collective self-
governance is a third constitutionally acknowledged first
principle of ID.
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